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SYATENLAT OF QUESTIONS PRESENTED 


1. ‘‘thether the evidence adduced at the trial 
was legally sufficient to submit to the jury the 
issue of whether appellant Allen or appellant Caldwell, 
or both of them, assaulted Robert 4. Catlett with a 


dangerous weapon. 


2. Whether; the evidence adduced at the trial 
was legally sufficient to submit to the jury the 
issue as to whether appellant Caldwell in fact 


assaulted Robert A. Catlett with intent to kill hin. 


3. ‘Whether the statement made by the trial judze 


at the sentencing hearing that he felt some witness 
in the case had been threatened constituted consider- 
ation of an inmrover factor in the determination of 


the sentences imposed on appellants. 


The pending case has not previously been before 
this court. 


INDEX 


JURISDICTIONAL STATEMENT 


STATEMENT OF THD 


ARGUMENT: 


I. The Evidence Adduced Failed to 
Sufficiently Establish 'fhat 
Appellants Assaulted Robert 
Catlett With a Dangerous “e@apon 
SO aS to Varrant Submission 
of that Issue to the Jury.. 


The Evidence Adduced “Jas 

Legally Insufficient to 

Warrant Submission to the 

Jury the Question as to 

“hether Appellant Caldwell 

Was Guilty of Assault With 

intent tol Kill 22 Tees Ss600dose5c5 NS 


The Sentence Imvosed on 
Appellant Caldwell by the 
Court Below Were Apnarently 
Influenced to an Unknown 
Extent by the Court’s 
Feelings “ith Regard to 
Threatened Witnesses..... 


CONCLUSION. 


TABLE OF AUTHORITIE® 


Cases: 


=Conmonwealth of Pennsylvania 
v. Buzard 
22 A.L.R. 26 846 (1950)........ 


(ii) 


“Guarro v. U.S. 
99 U.S. Ape. 5. C. 97 
237 F. 20 578 (1956). 


Scott v. U.S., 
U.S. App. D. C., Jo. 20,954, 
aecided Febraury 13, 1969.......... 18 


U.S. Code 
28 U.S.C. Section 2106............. 


Federal Rules of aaa Procedure, 
Rule 52(b)..... 


D.C. Code 
Title 22, Sections 501: 502: 


UNIT D STATTS COURT OF APPFALS 
For The District of Columbia Circuit 


No. 22,179 


UMITTD STATTS OF AMTRICA 
Apnellee, 
v. 
RICKARD M1. ALLEM, 
Annellant. 


No. 22,170 


UNITDFD STATFS OF AMERICA, 
Appellee, 
v. 
WILLIAM D. CALDWFLL, 


Anvellant. 


RRIFF FOP APPELLANTS 


JURISDICTIONAL STATEMENT 


States Mistrict Court for the District of Columbia for 


with a danferous weapon. Annellant William D. Caldwel 


Anpellant Richard ™. Allen was convicted in the Un 


itec 


assault 


1 was 


convicted in the United States District Court for the District 
of Columbia for assault with a dangerous weapon and for assault 


with intent to kill. The appellants were tried together 


before a jury on Hay 1, 1968 and ‘ay 2, 1968, with the Honorable 


George L. Hart, Jr. presiding. The judgement and commitment 
for each defendant was dated July 5, 1968 and filed July 11, 
1968. Apnellant Allen made application in the District Court 
on July 10, 1963 for leave to appeal without prenayment of 
costs and the order eranting leave to appeal in forma 
pauperis was siened the same cay. The order of the District 
Court grantins appellant Caldwell leave to appeal in forma 
pauperis was sizsned July 15, 1966. Apparently, no Notice 


of Apneal was filed in either case. 
STATEMENT OF THE CASE 


On July 9, 1967, Robert A. Catlett, a member of the 
Metropolitan Police Department workine out of Precinct No. 
10 as an undercover azent, entered an establishment called 
Harvard Grill located at 14th and Harvard Streets, N.W. in 
the District of Columbia. Officer Catlett was on duty in 
civilian clothes and he was looking for his partner. Not 
finding his partner, Officer Catlett proceeded to leave the 
Harvard Grill when he was accosted by appellant Caldwell who 
struck the officer with his fist. An altercation ensued 


involving several men including the appellants, during which 


Officer Catlett received severe injuries. It appears 


Officer Catlett's injuries were caused by being struck with 
| 


a broken bottle and a garbage can. 
| 
Appellant Allen was arrested and charged with assault 


with intent to kill Officer Catlett and assault with a 
dangerous weapon, a bottle. Pending trial and during trial 
he was released under bond. An indictment of two counts 

in Cr. No. 1590-67 was filed on December 27, 1967. Appellant 
Caldwell was arrested and charged with the same crimes as 
appellant Allen and an indictment on the two counts in Cr. 
No. 1590-67 was also filed on December 12, 1967. At the 
arraignment on January 12, 1963, both appellants pleaded 


| 
not guilty. Appellant Allen was allowed to remain on; bond 
| 


Columbia jail. 


and appellant Caldwell was remanded to the District of 
| 
| 


Appellants were tried before a jury, the trial com- 
mencing on savy 2, 1968. Appellant Allen was found guilty 
of assault with a dangerous weapon and acquitted of the 
charge with intent to kill. Ye was given a sentence of 2 
to 8 years Appellant Caldwell was found guilty of both 


charges. He was given a sentence of 5 to 15 years on the 


charge of assault with intent to kill and a sentence of 3 
to 9 years on the charge of assault with a dangerous weapon. 
Both sentences were ordered to run concurrently and to take 


| 
effect at the exniration of any sentence imposed by any 
| 


court of this or any other jurisdiction, State or Federal. 
On July 5, 1952 the Judgment and Commitment of 
appellant Allen was sisned and he has been incarcerated 


since that date. ‘This Court «ranted appeal without pre- 


payment on July 10, 1968, noting the avpeal the same day. 


Appellant Caldwell's Judgment anc Commitment was also 
Signed on July 5,;1968, and this Court granted appeal 
without prepayment on July 15, 1968, notine the appeal the 
same day. 

Cn October 28, 1968 aprellant Allen filed a motion 
in the United States District Court for the District of 
Columbia to have bond set while his appeal was pending. 
This motion was denied on November 22, 1963. Thereafter, 
on January 15, 19€8 appellant Allen filed a motion in this 
Court for release! on bond pending appeal. By order entered 
February 6, 1969 this court remanded the record to the 
District Court for further inquiry. On ‘iarch 6, 1969, the 
court denied anpellant Allen's motion. 

On February 3, 1969 appellant Caldwell's motion for 
bond pendin= anneal, filed in the District Court, was 
denied. so motion was made by appellant Caldwell with this 


court for release on bond pending apneal. 


STATUTES AND RULES INVOLVED 


Title 22, District of Columbia Code: 


Sec. 501. Assault with intent to kill, 
rob, rape or poison. 


Every person convicted of any 
assault with intent to kill or to com-- 
mit rane, or to commit robbery., or 
mingling poison with food, drink or 
medicine with intent to kill or wilfully 
poisoning any well, spring or cistern 
of water shall be sentenced to impris- 
omnent for not more than fifteen 
years. 


Sec. 502. Assault with intent to com- 
mit mayhem or with a danmerous weapon. 


Every nerson convicted of an 
assault with intent to commit mayhem, 
or of an assault with a danserous 
weapon, shall be sentenced to impris- 
onment for not more than ten years. 


Sec. 703. Obstructing Justice 


Whoever corruptly, by threats, or 
by force endeavors to influence, inti- 
midate or impede any juror, witness 
or officer in any court in the District 
in the discharge of his duties, or by 
threats or force in any way obstructs 
or impedes or endeavors to obstruct 
or impede the due administration of 
justice therein, shall be fined not more 
than two hundred dollars or imprisoned 
not more than three years, or both. 


28, United States Code: 


Sec. 2106. Determination. 


The Supreme Court or any other 
court of appellate jurisdiction may 
affirm, modify, vacate, set aside or 
reverse any judgment, decree or order 
of a court lawfully brought before it 
for review, and may remand the cause 
and direct the entry of such appropriate 


judgment, decree, or order to require 
such further proceedings to be had as 
may be just uncer the circumstances. 


Federal Rules of Criminal Procedure. 


Rule 52(b). Plsin Error. 


Plain error or defects affecting 
substantial rights may be noticed al- 
though they were not brousht to the 
attention of the court. 

STATEMENT OF POINTS 

1. The District Court erred in failing to rant 
appellant Caldwell's motion for a judgment of acquittal 
made at the conclusion of the government's presentation 
and in permitting the case to go to the jury on the 
charree of assault with intent to kill: the conviction 
on that charge should therefore be reversed. 

2. The District Court erred in failing to grant 
appellants' motion for a judgement of acquittal made at 
the conclusion of the government's presentation and in 
permitting the case to go to the jury on the charge of 
assault with a dangerous weapon, a bottle: the convictions 
on such a charge should therefore be reversed. 

3. Reference by the District Court at the 
sentencing hearing to his feeling that some witnesses 
in this case hadi been threatened indicates that this 


feeling may have influenced the court in determination 


of the sentences imnosed on anrellants. It was error’! 


to consider such factors without basis in the recored. 


SU: DIARY OF ARGUMTUNT 
1. The Government faile? to vresent evidence 
lerally sufficient to submit to the jury the issue of 


whether apnellarts, or hoth of them, assaulted the 


comnlaining witness with a danrerous weanon, a broken 


bottle. 
The Government's nrimary witness was Robert 
A. Catlett. Fe testified that anvellants swunr at 


him with a broken heer bottle. However Catlett's | 


| 
condition at the time of the alleged assault was such 


that he could not reliably or accurately observe the 
| 

events that transnired with anv derree of specificity. 
| 

In fact. he admitted that his back was to his attackers 


for much of the neriod he was on the patrons side of 


the bar. The remainine rovernment witness testified 


that he did not see 4llen with a broken bottle in his| 


| 
hand, but did see Caldwell with such a weapon. Fowever, 


he did not testifv that Caldwell swung at Catlett with 


the broken hottle. Strabinsly's testimony was the 

most reliable as he was not a particinant in the alter- 
| 

eation. Thus, neither sovernment witness sunvlied 


testimony meetine the essential elements of the crime 


of assault sufficient to vermit the case to be sub- 
mitted to the jurv. 

2. “re rovernment nresentecd no evidence lezallv 
sofficient to submit to the jury the issue of thether 
anvellant Calewell assaulted Catlett with intent to 
kill him. Catlett was the onlv ctovernment witness on 
this poirt. Vis testimony is subject to the same 
cefect as the testimonv he rave on the allered assault 
with a danrerouvs weapon, that is, his powers of ob- 
servation tere so Jeteriorate? as a result of the 


beating he had irevrred that his testimony was not 


accurate or reliable. Furthermore, the fact that a 


farbate can was alleredly used against Catlett, rather 
than a run or a wnife would seem to show the lack 

of irtention to kill inasmuch as death is not the 
natural or probable cornseavence of a blow with a 
garbage can. 

2. At the sentencine hearing the trial judre 
remarked that he was of the oninion that some witness 
in the case had been threatened. There was no evidence 
in the record on'this noirt. There was no evidence 
as to which witness had beer threatened or on behalf 
of which appvellant the threats were allecedly made. 
The remark by the trial judre suerests that he con- 
sidered this factor in determining the sentence he 


imposed. Inasmuch as under the D. C. Code the 


threatening of witnesses is encomnassed within the 
crime of obstruction of iustice, the remark hy the 
sentencing judse further summests that he mav have 
sentenced these annellants for obstructins justice 
as well as for the commission of the crime for which 

they were convicted. / crive which the sentencine 
judree susrects has been committed, but for which ther 
has been no indictment. trial anc conviction should 
not be a consideration at the time of sentencins on 


conviction for another crime. 


ARGUMENT 
Ira 
The Fvidence Adducea@ Failed to Sufficiently | 
TFstablish That Anrellants Assaulted 
Robert Catlett With a Danmerous Weapon 
so as to Warrant Submission of that 
Issue to the Jury. 

Count Two of the indictment under which both 
avnellants were charted and convicted asserts that: 
“On or about July °, 1967, within the District of 
Columbia, Richard ™. Allen and Villiam D. Caldwell 
assaulted Tobert 4. Catlett with a danrerous weapon, | 


that is a bottle. In order to sustain a conviction | 


under this indictment the sovernment was required to | 


establish beyond a reasonable doubt that each anvellant 


assaulted Catlett vith a bottle. | 


The assault contemplated by the D. C. Code is| 


the common law assault, defined as follows: 


Sssavlt 2at common law is an attemnt 
with force and violence to do a 
cornoral injurv to another: and may 
consist of any act tentine to such 
cornorel injury, accornanied with such 
circumstances as denote at the time 
an irtertion, courledc with the nresent 

ability. of usin’ actual violence 
atainst the nerson. 

Guarro v. United Sates 99 '7.S. Ann. 
D. C. 97,99 (1956). 


The evieence relied on hv the sovernment in 
this connection was the testimony of Catlett. the 


complainine witness, and Strabirnskv, the manarer of 


the Farvard Crill. f&s will be shovn below, the tes- 


timony of these witnesses failed to clearly eStablish 
the identity of the assailants who dic him injurv. 

On @irect examiration Catlett testified as 
follows (Tr. I. 50, 51) 

f. I walkee into the Farvard Grill, 
walked all the wav to the back, turned and 
started to leave. and “r. Caldwell was 
standine in front of me ane stated dic you 
know, do you “now me. 

TT COURT: Stated what? 

{TsF WITNTSS: Do you know me. J 
said ves. I seer you. Then he hit me in 
the mouth. 

RY “IR. SCHOTHFELD 

QO. ‘ith what, sir? 


“is fist. 


Then what hapnened? 


4. About an instant later someone 
hit me behine the head with some unknoyvrn 
object, at which time I took a few stens 
backwards to set my balance and tried to 
realize what was voinr on. 


I took off mv watch, out it into 
my rocket. I came charcine into him and 
took one stood swing, at him, at which time 
I looked uv and there were five or six 
Merro males standin ur around hin, 
rrabbing beer bottles off the bar and 
off the tables surrovundcinr it, of which 
one was ‘tr. Caldwell and another was tir. 
Allen. 


THE COURT: Did each of them have a 
bottle? 


T3E WLTNRSS: Yes, six. 
BY th. SCHOEVEELD: 


©. All ripht. 
"hat did they do with the beer 
hottles. sir? 


A. They smashed them arainst the 
bar and tables and brole them and nro-- 
ceeded towards me. at which time, I tried 
to pet behind the bar, ran into the bacl, 
and tried to ret through the door at the 
back of the bar, but it onened in the 
wrone direction. I made an attemnt to 
climh over it, somethinr hit me and I 
went over it on my face behind it.” 


2, Mow let me ask you this Officer: 
I think vou indicated that you saw beer 
bottles in the hands of several rnersons 
is that correct? 


A. Yes. Four or five of then. 


@. All richt. 
And were they whole beer bottles 
or broken? 


A. They were whole at first and 
then they vere brover. 


Ra MIL wesw e Shes 
Dia _you see anvone hit _at you 
or hit you? 


a. I_saw then all swingin at me. 


. “ould you include the cefend 
here? 


at's correct. 

Yo vou Ynow if ary of those 
particvlar versons actually hit you or 
just stunr? 

4. I really con't know. 


oO, Pid anv beer bottle hit vou? 


Pree Gon't 3 remember. any svecific 


_—T 


one. = * = Tr. ©, S2-5 
Cinderscorins sunplie*) 


From the stanéenoint of identification alone 
the contradictions in the foreroins testimony are self- 
evident. 

The reliability of Catlett*s testimony is 
further diminished by his statements to the effect 
that his vowers of observation may have been clouded 
by the blow to the hack of his peace (Tr. I, 80, 84). 
after being struck by the rarbacte can Catlett was 
anparently in an almost unconscious state. This mav 
be sathered from the followinr: 


’. I saw him swine it [the marbage 
can] one more time, which hit me in the 


back of the head, then I don't remember 
too much from there. 


- All right, sir. 
Did you ever end un in the 
Parhkare cen? 

&. When I hecame more or less 
conscious, I found myself in the sarbare 
can. (Tr. I, 52) 
(Underscorine surnlied) 


% ceross-examination, resnonses elicited from 
| 

| 

Catlett further emnhasizec the contradictions in his 


testinonyv both with respect to his ahilitv to snecif:. 
cally identify his assailarts anc his ability to recall 
the details of what took vlace curing the melee. At| 
one point Catlett, while attemntine to climb over the 
bar, ahbsorbec 2 severe hlow which caused him to land 


his face (Tr. I, 4°). At another noint his back was! 


| 
his assailants ard he could not have been able to observe 


| 
and ieentify who they were (Tr. I, 86). 


In essence, and from Catlett's own account of 


what transpired, in cuick succession the followine took 
| 
place, each of which seriously affected Catlett's abilities 


to observe what was tains place around him and who were 
his immediate assailants. In a matter of moments Catlett 
was struck in the mouth by annellant Caldwell, suffered 

a blow to the back of his head from a hard object the 
source of which was not identified, eluded a punch thrown 


| 
by appellant Allen, charmed apnellant Caldwell and aimed 


a ouneh at him, attemntec to flee hehind the bar, was 
struci arain on the hack of the head while attemntine 
to climb over the har, and scrambled irto the itchen 
where he was the reciriert of a further beatine, in 
ecludine the allere? assault witr the parbasze can. All 
of these thincs trarsnired in a crowded, dimly lit 
establishment and amidst a welter of confusion. 

The testimoryv of the crovernment witress 
Strabinsky, althouch he was ar imnartial orserver of 
the altercation in the bar, contribute? nothine of 
substance to the frovernment's case. Fis testimony, 
rather, does much to exonerate both apnellants of the 
charge of assault with a danrerous weanon. From his 
nosition behind the bar his vier of the confusion that 
went on before him was probahly clearer than anyone 
else in the room. “is testimory is clear that he did 
not see anpellant ‘llen in nossession of a beer bottle, 
broken or otherwise. Fe could not, therefore, testify 
that annellant Allen swunp a brolen heer bottle at 
Catlett. ‘or did Strabhinsky's testimony contribute to 
the sovernment‘s case arainst avpellant Caldwell 


to the extent needed to substantiate Catlett. Strabinsky 


testified only that apnellant had a bottle (Tr. II, 102) 


but at ro voint did he testify that annellant Caldwell 


used it or attempted to use it. 


Avvellants contend, on the basis of the récord 
| 


of the trial, that Officer Catlett. stunned hy the hlow 
| 
on his head and justifiably more bent or self vreservation 


rather then ohservation, was neither in such nhysical 
condition nor in such nhvsical nosition as to render him 
capable of knowine and rememberine the details of th 
| 
altercation. “ore imrortantly, he was ir no concition 
to be able to igentify his assailerts with any ceoree of 
certainty. Acdsvicistay, OS sinc avutec, tie veovintony 
of Strabinsky dic nothine to fill the voie anrnarent 
Catlett's testimony or to undo its obvious contradictions. 


| 
Apnellants’ motion for judement of acavittal on the | 


charse of assault with a danmerous weanon should have been 
| 
f | 
granted and that issue should not have been permitted to 
fo to the jvrv. “he conviction should, therefore, be 


reversec 


ALIE 


The Fvidence Sdeauced as Lerally 
insufficicnt to ‘arrant Submission 
to the Jury the Cuestion as to 
Whether Annellant Caldwell ‘'as 
Guilty of Assavlt “ith Intent to 
Kill. 

ae 


The only testimony of record relative to the 
ecarse of assault with intent to 31] was that of 


Catlett, as follows (Tr. I, 52) 


| 

| 

| 

“A. I erawled back into the kitchen ane 

mot my hack un arsainst the refrirerator, and 


un with “erro males 
nit at me an? 
was lavine on mv back. 
crvine to keen ther 
away. 


Tor a few seconds this occurréad , 
and then I saw 'r. Calé@well reach down 
anc vicl un = laree salvanized rarbace 
can for carhacre and nick it mm lite so 
(in@icatine), and smash it “own. The 
first time I stonmee §t with mv rend, 
the secord time it went throuch nv 
fincer, the edre of the rarh-rce can 
broke it off. 


‘. I sav bim swine it one nore 
tine, which hit me in the bacl of the 
head, then I don't remember much from 
there. 
Since this is the onlv testimony on the noint, 
the matter of intent on Caldwell's nart can only he 
inferred. ‘Onrine the arrument on motions made by de- 
fense counsel for judement of acauittal the court 
Statec thet the testimony bv Catlett concerning the 
use of the sarhare can would permit the holdine of 


Caldwell on the first count for intent to kill (fr. 


II 142, 1"4). At another nlace the court stated that 


“The intent. as in all cases, must be derived from 
all the circumstances of the case, what was done. what 
was said, an? so forth (Tr. IT, 1!1 142). 

t is resrectfully submitted that the court 
erred. The circumstances of this case, when viewed 


in their entirety. do not vermit the infererce of an 


17 


intention on the nart of annellant Caleévwell to kill 
officer Catlett. “o evidence exists on the record | 
that a varbave can is a let:al weanon and that its 
mere use indicates an intention to kill. On the 

contrarv, inasmuch es death is not a natural or nrob 
able result of a blow with a carhace car, no intent | 
to kill shoulé be irferred. “Such reasonine has been 
annlied in cases where death resulted from blows wit 
the hands, it havine seen hel¢ that no intention to 

kill may be inferree under normal circumstances where 


death was caused by a beating with fists. See 


Commonwealth v. Puzard, 22 A.L.?. 24, 846, 57 (1950). 
| 

Yad anpellant Caldwell usec a knife or a fun, then the 
inference of an intent to kill mav have been warranted. 
But a tarbare can is not the tyne o* instrument whieh, 
when used in this case. carries the inference inputeé 
by the court. The hull: and weicht of a carhace can 
are such as to make it too cumbersome to he an instrw- 
ment of death, certairly not one a man of ordinary 
size, such as anrellarnt Caldwell, would wield witn 
force sufficient to kill a human heinc. 

Additionally, Catlett's testinory annears | 


to negate any inference of intént on the nart of anpvellant 
| 
| 


Caldwell to kill him. Catlett wallrea out of the Varvard 


Grill under his own nower and without any further 


Aisnlay of violence avainst sim Cire Sec The 
fact that annellant Caldwell, when te covld have done 
So. refrainect from infliectine anv further nnunishment 
on Catlett shoule have irdicated to the court the 
absence of anv intention te ill Catlett. 

therefore, error to jerv the motion for acauittal 

and the court erred in nerrittine the issue of intent 


to kill to so to the jurv. 


IEE « 
The Sentences Imrosec. on Anneliant 
Calecwell by the Court Pelow “ere 
Anoarentiv Tnfluencea to an Un- 
known "xtent by the Court's Teelinges 
“ith Perard to Threatened itnesses. 
4t the sentencine hearine hela Julv 5, 1969, 
the court, vrior to imnosine sentence on annellant 
Caldwell, statec that (Tr. Iv. U6): 
I also have a feeline that there 
were some witnesses in this case 
who have been threatenee too. 
The foretoint remark was not based on any 
testimony of recor’ and discloses thourhts in the court's 


nine. which may have erroneously influence? his Judrmert 


in determining the sentences imnosed on annellants. 


In Scott v. 7.$ J.S. Ann. D. C., No. 20,954, 


decided Febrnary 13, 1969, this court affirnea conviction 


but remanded the case for resentencing. Ir that case the 


trial court immediately nrior to irnosine sentence. 


susgeste? that the cefenfant had committed nerjury. 
| 


This Court was not concerne¢ with the severity of the 


nunishment but rather with the thorny auestions con- 
cerninm whet factors the trial judre may vroverly 


consicer at the time of sentencine. In Scott this Court 
| 


susmested that the trial court‘s belief that the 


iT 
A . ; | 
defendant committed rerjurv coul? rave influenced the 


sentence imnosec because (1) the commission of the 


crime of nerjury merited additional nunishrent and (2) 


the commission of the crime of nerjury rendered susnect 
the defendant ‘s rehabilitative abilities thus justafyine 
a more sterr senterce than the one forthcomine for the 
erime committer. And in analvzire the nossibility 
that the commission of nerjury merited nunishment in: 
addition to that reauired by the crime for which the| 
defendant was convictec, the Court stated that: 


vhe Governnent eould if it wished 
nrosecute the annellant for nerjurv. 
In such a nroceecine the annellant 
would have all the vrotection of a 
criminal trial. If the trial jude 
in fact imnosed an additional nunish 
ment unon the annellart for sunrosec 
commission of nerjurv, he vlairlv 
denied the anvellant the trial unon 
that offense to which Scott was 
entitled. 


It is resrectfullyv submitted that the sugcestion 


of the trial jueve at arnellant Caldwellis sentencing 


strixine resemblance to that of the trial judce 
in Scott. ‘tere substitution of the words obstruction 
of justice (See D. C. Code. Title 22. Section 792) for 
the word nerfury: } > Courts ebove-auoted excernt 
from Scott seems te brire this case clearly within the 
‘eain in Scott the Court statec: 


center not 
ove at SeTericv 
x but unor the 
reason which it was imrose:. 
The triel jiudre has wide freefon 
in the information that mav be con 
sidere? in imrosin~ 2 senterce. 
The result, the snecifie sentence 
selected may be bevonc the len 
of the aonellate court. "ut the 
annellate court must seutirize 
the sertercine rrocess to irsure 
that the trial judte has conciserec 
the information available wit 
some rerarc for its reliahiliiv 
ane has evaluated the irformation 
in lisht of factors relevart to 
sentercinr. 


Tr summarv, it is submittec thet shis Court 
has authority to review the sentencins of annellart 
Caldwell since the noint made here is net the severity 
or duration of the sentence hut. rather, the reasons 
for which it was imrosed. It is immaterie. as to 
whether the trial judte was correct in bis otservation 


Since the cnestion as to whether or rot witnesses haa 


been threatenec was ore immrorerlv consitered 2t tne 


sentencirs “sr the erimes which acocllant vas convieted. 


2¢ 


Thé correct course cf action if in the view of the 
trial judre witnesses had been threatenee, would have 


been @ senerate trial for ohstruction of justice. In 


accordance with Scott, therefore, the senterces imrosed 
———? | 


on annellant Caldwell should be remanded for resen-- 


tencine. 


CONCLUSIO™ 


For the reasons stated, the convictions of 

appellants were contrary to lav. fccordinelv, the action 
| 

of the trial judre in denyine annellants motions for) 

judgment of acauittal and in the consideration of an 


imnroner factor at the time of sentercine should be 


i} 
reversec anc this case remanded to the trial court with 
| 


directions to afford annellants such relief as this 
Court may direct. 


Resnectfully subritted, 


Alpert J. Feicen 


1191 - 17th Street, *7.W. 
Washireton, D.C. 20036 


Attorney for the Anrellants 
(Arnointee by this Court) | 


20, 1969 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


I. Whether the trial court properly denied appellants’ 
Motions for Judgment of Acquittal upon findings that 
there was sufficient evidence in the record to support con- 
victions for assault with a dangerous weapon and as- 
sault with intent to kill? 

II. Whether the remark of the trial court at sentenc- 
ing indicated that the court considered any improper fac- 
tor in reaching a conclusion as to the severity of the sen- 
tence to be imposed? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,179 


RICHARD M. ALLEN, APPELLANT 
CE 


UNITED STATES OF AMERICA, APPELLEE 
No. 22,180 


WILLIAM D. CALDWELL, APPELLANT 


v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellants Richard M. Allen and William D. Caldwell 
were jointly charged in a two count indictment with as- 
sault with intent to kill (22 D.C. Code § 501) and assault 
with a dangerous weapon (22 D.C. Code § 502). After 


(1) 


2 

a joint trial before United States District Court Judge 
George L. Hart, Jr., and a jury from April 29, 1968 
through May 2, 1968, inclusive, a verdict of guilty was 
returned with respect to appellant Allen on count two 
(assault with a dangerous weapon) and not guilty on 
count one; and guilty as to appellant Caldwell on both 
counts of the indictment. 

On July 5, 1968 Judge Hart sentenced appellant Allen 
to a term of not less than two nor more than eight years 
imprisonment, (Tr. 401) and sentenced appellant Cald- 

well to a term of not less than five nor more than fifteen 
years on count one (assault with intent to kill) and to 
imprisonment for not less than three nor more than nine 
years on count two ( assault with a dangerous weapon) 
the terms to run concurrently with each other. (Tr. 407). 
This appeal followed those convictions. 

The incident which formed the basis for the indicted 
crimes in this case arose in the early morning hours of 
July 9, 1967 in a place known as the Harvard Grill, a 
bar located at 14th and Harvard Streets, N.W. in the 
District of Columbia, wherein a Metropolitan Washington 
police officer on undercover assignment, was attacked and 
severely beaten, suffering extensive injuries. (Tr. 49, 
54). 

Officer Robert A. Catlett, the victim, was the first wit- 
ness for the Government at the trial. Officer Catlett was 
assigned to the Number 10 Precinct, and had been doing 
undercover work in civilian clothes for some three or 
four months in the area prior to the occurrence. (Tr. 45, 
50, 55). He testified that in the early morning hours of 
the preceding day, July 8, 1967 he had seen the appellant 
Caldwell, also known as “Hawk-eye” at about 3:00 a.m. 
in front of 1475 Harvard Street, N.W., Washington (Tr. 
46). According to the Officer, Caldwell was introduced 
to him by several girls, one of whom asked the officer if 
he wished to purchase marihuana. The girls showed him 
two brown manila envelopes which came out of Caldwell’s 
pocket and appeared to contain marihuana. (Tr. 46-47). 
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The girls then questioned appellant Caldwell as to the 
price and were told in effect, five dollars a bag. (Tr. 48). 
The girls told Caldwell that the bags were half-empty, 
and the officer refused to make the purchase. Caldwell 
«* * * said he would get even with us for taking some. 
It was denied, the fact that any was removed. And he 
said he wouldn’t mess with us now but he would get even 
with us later.” (Tr. 48). 

The next night, the officer was again carrying on his 
undercover activity, and was looking for his partner in 
the Harvard Grill, when he was suddenly accosted by 
Mr. Caldwell. According to Officer Catlett, he was start- 
ing to leave the Grill, when “Mr. Caldwell [who] was 
standing right in front of me * * * stated did you know 
me, do you know me * * *. I said yes, I seen you. Then 
he hit me in the mouth.” (Tr. 50). About an instant 
later the officer was hit from behind by an unknown hard 
object and was quickly surrounded by five or six males, 
all of whom grabbed beer bottles off of the bar and sur- 
rounding tables and smashed them, heading towards him. 
(Tr. 51). He established that it was appellant Caldwell 
who first hit him in the mouth with his fist, and that both 
appellants Caldwell and Allen had broken bottles in their 
hands as they approached him. (Tr. 51, 57). 

Officer Catlett said he tried to escape through the back 
of the bar but he was hit again. (Tr. 51). He crawled 
back into the kitchen whereupon he was attacked by a 
group of males who were “* * * trying to stab at me, hit 
at me and kick me.” The officer reported he attempted 
to kick back at them as he lay on his back on the kitchen 
floor of the Harvard Grill, and then he stated: 


“I saw Mr. Caldwell reach down and pick up a large 
galvanized garbage can * * * and pick it up like so 
(indicating), and smash it down. The first time I 
stopped it with my hand, the second time it went 
through my finger, the edge of the garbage can broke 
it off * * * [the right index finger]. I saw him swing 
it one more time, which hit me in the back of the 
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head, then I don’t remember too much from there.” 
(Tr. 52). 


After apparently a few minutes lapse, the police of- 
ficer then found himself “more or less conscious” and 
sprawled in the garbage can. (Tr. 52). He finally man- 
aged to crawl out of the kitchen to where he fell at the 
end of the bar. He attempted to walk a few more feet 
and tried to make it out of the bar when he saw appel- 
ant Caldwell standing in front of the bar. He said Cald- 
‘well “* * * hollered at me if I haven’t had enough come 
“pack.” (Tr. 53). As he got to the street, some men as- 
sisted the officer in trying to stop the bleeding; then he 

was taken to the hospital. (Tr. 53). 

Officer Catlett, on cross-examination, stated that at 
most he was left stunned by the initial blow from Cald- 
well for “To|ne, two, maybe three seconds.” He said he 
took several steps backwards to recover, whereupon he 
removed his watch from his wrist, presumably to protect 
it. (Tr. 80). He reiterated that as he attempted to swing 
"at Caldwell, “* * * these people grabbed the beer bottles 
and took the part of the aggressor, [sic] then they 
' charged.” (Tr. 82). He specifically identified with cer- 
tainty, Mr. Allen and Mr. Caldwell, appellants herein, as 
being among those aggressors who came at him with a 
beer bottle each, from about two to three feet away. (Tr. 
88). He could see well enough to identify them by the 
light from the kitchen which the officer said was “fairly 
well lit.” (Tr. 88). There was, furthermore, no doubt 
whatsoever in his mind that it was Caldwell who picked 
up the garbage can and hit him with it. (Tr. 88-89). 

Officer Catlett testified that as a result of the attack, 
he had lacerations on his arms, shoulder, and chest, and 
scratches and scrapes on his face, as well as multiple 
bruises. In addition, his nose was “swollen up”, his eyes 
were “swollen shut” and he said he had a “big lump” on 
his head which was also “broken open on the right side” 
requiring stitches. (Tr. 54). He remained in the hos- 
pital for almost a week, leaving on the 15th of July; was 
on sick leave until the 19th of August; and thereafter 
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could only perform light duty until the 28th of Septem- 
ber. (Tr. 55). 

The Government also called as a witness one Kizer 
Strabinsky, who had been the Manager of the Harvard 
Grill on the evening in question. He testified that he ob- 
served the fight involving Caldwell and Officer Catlett, 
and that he saw bottles broken and used in the course of 
the fight. Specifically he observed appellant Caldwell with 
a bottle in his hand. (Tr. 100-102). He also told of the 
fight continuing in the kitchen where the swinging door 
was broken amidst the shattered glass, and he observed 
appellant Allen go into the kitchen at the time (Tr. 104). 

Doctor Guilermo Sanchez, a resident in the Department 
of Orthopedics at the Washington Hospital Center, testi- 
fied concerning the nature and extent of the injuries re- 
ceived by Officer Catlett, as a result of the assault upon 
him. These included multiple lacerations on the right 
temple area; (Tr. 130, 132) and on the right shoulder; 
(Tr. 183) a contusion in the bridge of the nose; and ad- 
ditional bruises around the right knee on the calf. The 
doctor testified that he also treated the victim for “almost 
a complete amputation of the * * * distal phalanx of the 
right index finger.” (Tr. 134). 

Following arguments by counsel, appellants’ motions 
for judgment of acquittal at the end of the Government’s 
case were denied. (Tr. 141-144). 

The first defense witness was appellant Richard M. 
Allen, who admitted to being at the Harvard Grill at the 
time and date in question, allegedly for the purpose of 
attending a birthday party for appellant Caldwell. (Tr. 
147-148). He confirmed the altercation between Cald- 
well and Officer Catlett, and admitted going to his friend 
Caldwell’s aid. He stated he swung his fist at the officer, 
but denied that he had a broken bottle in his hand. (Tr. 
151). He also confirmed the fact that Officer Catlett 
was getting beaten badly and was bleeding as he saw him 
lying on the kitchen floor, but Allen stated that he only 
went in to the kitchen to break up the fight. He claimed 
that the officer then got up and walked out of the bar to 
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the street where an ambulance arrived and took him 
away. (Tr. 153-4). He also admitted that he saw Cald- 
well swing at the officer first, when the two were almost 
within an arm’s reach apart. (Tr. 157). 

Even though he acknowledged that there was quite 
some commotion, including crashing noises and breaking 
of bottles, appellant Allen insisted that he did not notice 
a single person with a broken bottle in his hands (Tr. 
164). He adhered to this version of the incident despite 
the fact that he said he saw bottles fly through the air, 
and he further stated that “all of us [sic] got hit by a 
bottle.” (Tr. 165). He admitted that he swung at the 
officer, but could not recall if he actually hit him. (Tr. 
165, 166). Even though he stated he went in the area 
to break up the fight, he never laid hold of any of the 
protagonists to keep them apart. (Tr. 167, 168). He 
admitted to seeing Officer Catlett struck with the garbage 
can, but denied it was Caldwell who did it; stating in- 
stead that it was some other person whom he had not 
seen before or since, (Tr. 170), and even though he and 
' Caldwell were indicted on these charges, Allen stated that 
neither he nor Caldwell, to his knowledge, had ever made 
any inquiry of anyone to determine the identity of the 
alleged mysterious assailant. (Tr. 172, 173). 

Allen further testified that he did not see Caldwell in 
the group that followed Officer Catlett into the kitchen, 
and that he did not know any of the five or six persons 
who were striking the officer and kicking him as he lay 
on the kitchen floor. (Tr. 184-186). Allen had earlier 
testified that the first blow was landed in the bar by 
Caldwell, who was then joined by his friends in the fight. 
According to Allen they were all there to attend a birth- 
day party for Caldwell. (Tr. 147-148, 157, 160). Then 
apparently the composition of the group of attackers 
changed when they reached the kitchen, according to Al- 
len’s testimony. 

A Miss Sequenly Houston also testified for the defense. 
She stated that she was present and observed the fight 
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between Caldwell and Officer Catlett which she described 
merely as a “fist fight,” (Tr. 193). 

She indicated that she never saw anyone pick up any 
beer bottles during the course of the fight, even though 
she saw Officer Catlett bleeding after the incident. (Tr. 
206-208). 

Appellant Caldwell testified on his own behalf, but 
implied that the fight between Officer Catlett and him 
was concerning a girl named Carolyn. (Tr. 235). He 
denied following the officer into the kitchen or participat- 
ing in the fight using a broken bottle. (Tr. 237). He 
admitted to a 1964 conviction for housebreaking (Tr. 
240). He only remembered hitting the officer once, but 
maintained that he was struck several times himself (Tr. 
248-249). He saw no one with a bottle in his hand. 
(Tr. 251). He saw a group of about six men go into 
the kitchen after the officer, but could not remember if 
appellant Allen was in the group. He said he heard the 
breaking of glass and the trash can moving, but did not 
go back there himself. (Tr. 255-257). 

Miss Carolyn Batchelor was also a defense witness. 
She also established the fist-fight, but denied seeing Cald- 
well or Allen with bottles in their hands or either of 
them go into the kitchen. She further denied being pres- 
ent at the incident the day before on the street involving 
the officer and Caldwell (Tr. 276-278). 

Mr. Charles Wimbush, Jr., also claimed to have been a 
witness to the fight at the Harvard Grill on the night in 
question and so testified. (Tr. 287-289). He stated that 
he did not see Caldwell with a beer bottle in his hands 
nor could he say that Caldwell went into the kitchen. 
(Tr. 296). He indicated that he was, at the time of trial, 
serving a sentence under the Federal Youth Corrections 
Act at the Federal Institution at Lorton, Virginia. (Tr. 
296). 

Officer Catlett testified again on rebuttal for the Gov- 
ernment. He denied several portions of the testimony of 
some of the defense witnesses, as for example, the asser- 
tion by Carol Batchelor that the fight started over her. 
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(Tr. 319). He further stated that no one helped to pull 
Caldwell away from him, and Allen never did that, since 
he “was busy stomping” him in the kitchen. (Tr. 314, 
$20). He again reiterated that he could identify both 
Caldwell and Allen as having struck him while back in 
the kitchen (Tr. 322-325). 

The Court again heard and denied appellants’ motions 
for judgment of acquittal at the close of the entire case, 
(Tr. 332-334) and the matter was submitted for the 
jury’s deliberation, following the charge. The jury re- 
turned a guilty verdict on two counts as to Caldwell, and 
one count as to Allen, as indicated previously. This ap- 
peal followed the convictions. 


ARGUMENT 


I. The trial court properly denied appellants’ Motions 
for Judgment of Acquittal upon findings that there 
was sufficient evidence in the record to support con- 
convictions for assault with a dangerous weapon and 
assault with intent to kill. 


(Tr. 51, 88-89, 1380-134, 141-142, 144, 320, 333) 


Appellant Caldwell contends that there was insufficient 
evidence to support his conviction for assault with intent 
to kill and both appellants Allen and Caldwell contest the 
finding of sufficiency of the evidence regarding their con- 
victions for assault with a dangerous weapon. 

On a motion for Judgment of Acquittal, the test is 
clear, for both trial court and appellate tribunal must 
view the evidence in the light most favorable to the Gov- 
ernment. (Barrington Joseph) Johnson v. United States, 
D.C. Cir. No. 21,851 (decided June 20, 1969) ; Crawford 
v. United States, 126 U.S. App. D.C. 156, 158, 375 F.2d 
332, 334 (1967). The trial court, after evaluating the 
credibility of the witnesses and drawing justifiable in- 
ferences from the evidence presented, properly concluded 
that there was sufficient evidence on both charges from 
which a2 reasonable mind might fairly conclude guilt be- 
yond a reasonable doubt. Curley v. United States, 81 
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U.S. App. D.C. 389, 392, 160 F.2d 229, 232, cert. denied, 
331 U.S. 837 (1947). 

The record reveals sufficient evidence to sustain the 
jury’s verdict in this case if the testimony of the com- 
plaining witness, Officer Catlett was credited by the jury, 
and there is certainly nothing inherent in that testimony 
which renders it incredible. “The jury was properly al- 
lowed to consider and resolve the issue of credibility of 
the key witnesses * * *”? in this case. In each instance 
when it was called upon to evaluate the sufficiency of the 
Government’s case for purposes of consideration of a 
Motion for Judgment of Acquittal, the Court properly 
concluded that “[t]he intent * * * must be derived from 
all the circumstances of the case, what was done, what 
was said, and so forth,” (Tr. 141-142), and the Court 
ruled that an intent to kill could be inferred from the 
nature of the severe attack upon the officer which in- 
volved the use of the garbage can on the officer’s head 
as well as an intent to do serious bodily harm from the 
use of the broken bottles and the use of heels of shoes 
and fists to pummel the officer practically unconscious. 
(Tr. 142, 333) 

Certainly a reasonable jury could properly find an as- 
sault with a dangerous weapon from the officer’s testi- 
mony that he was charged by six men, among them Cald- 
well and Allen, with broken beer bottles in their hands. 
(Tr. 51). It is clear that: 


“(ijn order to constitute assault with a dangerous 
weapon, it is not necessary that the weapon actually 
have been used against the person assaulted or that 
the person have been killed, injured, or touched. To 
point a dangerous weapon at another person in a 
menacing or threatening manner, or in any manner 
that would reasonably justify the other person in 
believing that the weapon might be immediately used 


1 (Barrington) Johnson v. United States, supra, slip op. at 7. 
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against him, constitutes an assault with a dangerous 
weapon.” * 

But even so, there was ample evidence in the record 
that serious injuries were inflicted upon the complaining 
witness in this case, (See, e.g., Tr. 130-134), as a result 

of the use of fists, broken bottles, heels of shoes, and the 
garbage can.* Furthermore, the law is that “* * * al- 
most any object ‘which as used or attempted to be used 
may endanger life or inflict great bodily harm,’ [cita- 
tion omitted] or which, as it is sometimes expressed, ‘is 
likely to produce death or great bodily harm,’ Tatum v. 
United States, 71 U.S. App. D.C. 393, 110 F.2d 555, 556 
(1940), can in certain circumstances be a dangerous 
weapon.” * 
Thus, the broken beer bottles in this case could be con- 
| sidered “dangerous weapons” under the circumstances, 
‘as in Thornton v. United States,® where a conviction for 
assault with a dangerous weapon with the use of a wine 
bottle was affirmed. Similarly, evidence of appellant Al- 
' len’s kicking the complainant with the heels of his shoes 
‘ would constitute assault with a dangerous weapon.® 
Finally, we note that appellant asserts the rule to be 
| “* * * no intention to kill may be inferred under normal 
| eireumstances where death was caused by a beating with 
fists,” (App. Brief, at 17), citing for authority, Common- 


2 Criminal Jury Instructions for the District of Columbia, Bar 
Association of the District of Columbia, Instruction No. 55, pp. 33-4. 
(1966) ; See also, McGill v. United States, 106 U.S. App. D.C. 136, 

' 188, 270 F.2d $29, 381 (1959), cert. denied, 362 U.S. 905 (1960). 


3 Officer Catlett’s testimony clearly identified Caldwell as the one 

| who struck him with the garbage can (Tr. 88-9), and he identified 

Allen as one who was kicking, “stomping” on him in the kitchen, 

(Tr. 320). Both facts were noted by the trial court in concluding 
to deny the Motions for Judgment of Acquittal. (Tr. 144, 333). 


4+United States v. (James Edward) Johnson, Jr., 324 F.2d 264, 
266 (4th Cir., 1963). 


5106 U.S. App. D.C. 7, 268 F.2d 583 (1959). 


6 Medlin v. United States, 93 U.S. App. D.C. 64, 65, 207 F.2d 
33 (1953), cert. denied, 347 U.S. 905 (1954). 
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wealth v. Buzard, 365 Pa. 511, 76 A.2d 394, 22 ALR. 
2d 846 (1950). However, what the Pennsylvania Su- 
preme Court said was: “No deadly weapon, in the ordi- 
nary sense, was employed by defendant and, therefore no 
presumption of an intent to kill can arise.” (emphasis by 
the Court) (Id., 76 A.2d at 396; 22 A.L.R.2d at 852). 
But the Court went on to indicate that the jury would not 
be precluded from finding that malice existed, upon proper 
presentation by the prosecution, even though a deadly 
weapon in the ordinary sense of the word, was not em- 
ployed. The Court stated that malice could be inferred 
from the surrounding circumstances. Even though mal- 
ice is not pertinent on the charges herein, it is relevant 
to note that even the Pennsylvania Court in Buzard ac- 
knowledged that: “(T)he fists, though not ordinarily a 
deadly weapon may become deadly by repeated and con- 
tinued blows applied to vital and delicate parts of the 
body * * *.” (Ibid.)* 

Herein, we assert by all of the various means em- 


ployed by appellants to injure the complainant the record 
is replete with sufficient evidence to sustain the Court’s 
denial of Motions for Judgment of Acquittal on charges 
of assault with a dangerous weapon (as to both appel- 
lants) and assault with intent to kill (as to Caldwell). 


II. The remark of the trial court at sentencing did not 
indicate that the Court considered any improper factor 
in reaching a conclusion as to the severity of the 
sentence to be imposed. 


(Tr. 398-407) 
Appellant Caldwell argues* that an isolated remark’ 


7 We note, of course that the assault with intent to kill conviction 
against Caldwell does not rest on mere use of fists, but rather the 
use of the garbage can, etc., as previously discussed. 


8 This argument applies only to appellant Caldwell (App. Brief 
at 18), since Allen’s sentence was completed prior to the making 
of the alleged improper remark by the court. (Tr. 401, 406). 


®The remark of which appellant complains, came in the course 
of a colloquy with the Court, wherein appellant Caldwell contended 
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by the trial court in the midst of the sentencing hearing 
was sufficient to conclude that the Court considered an 
improper factor in reaching a decision as to the severity 
of the sentence. We disagree. The comment came as the 
appellant was exercising his right of allocution and dis- 
cussing the merits of his conviction. The Court’s re- 
sponse merely indicated some disbelief as to the veracity 
of some of appellant’s witnesses. No matter what reasons 
the Court had, this factor would not effect the imposition 
of sentence, for the determination of guilt had been made 
by the jury. The court at no time gave the slightest indi- 
cation by its remarks that such a factor was at all in- 
volved in the consideration of the severity of the sentence 
to be imposed. The context of the remark indicates it was 
' only made by way of explanation perhaps, to the appel- 
lant, as to the credibility factor which may have influ- 
enced the jury in reaching its determination. 

An examination of the entire transcript of the sen- 
tencing hearing as to both appellants (Tr. 398-407) re 
veals more fully some of the reasoning which was most 
probably behind the sentence imposed by the Court. For 
example: 


“THE COURT: Well, Mr. Addams [Caldwell’s 
trial counsel] you realize that this man only missed 
being here for murder by an eyelash? 

MR. ADDAMS: Yes, Your Honor, I realize that. 

THE COURT: You will recall that when the 
police officer was on his back in the kitchen and de- 
fenseless, that this man took a garbage can and 
lifted it and smashed it on him time after time, and 
I have forgotten all the stitches that were taken and 


that he did not strike the complainant with the garbage can, and 
that he was never in the kitchen that night. To which the Court 
responded: 


“The officer testified he saw you. 

DEFENDANT CALDWELL: I had three witnesses that 
come [sic] in here to say— 

THE COURT: I also have a feeling that there were some 
witnesses who had been threatened too.” (Tr. 406). 

The Court went on to give the terms of the sentence. 
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the things that were broken, but it was a really 
rugged assault. 

‘And this kind of thing has got to stop in this jur- 
isdiction, if it can be stopped. 

It is the judgment of this — * * *” (Tr. 404-5). 

Counsel interrupted, and the appellant was then given 
his right of allocution when he made the argument to 
the Court that he used no weapons on the officer and he 
denied using the garbage can as a weapon.” From the 
foregoing, it is fair to conclude that one of the factors 
that the court considered before imposing sentence was 
the extent of the injuries suffered by the complaining 
witness. The court was bound to conclude on the facts of 
this case that the jury had believed the officer’s testimony 
and disbelieved that of appellant’s witnesses, for a guilty 
verdict was returned. Therefore, it would not matter 
that the court itself might have concluded that “* * m 
some witnesses * * * had been threatened * * *,” (Tr. 
406), for whatever reason the court had for discredit- 
ing their testimony could and did have no bearing on 
the court’s consideration of sentence. 

The court imposed a sentence on Caldwell of 5 to 15 
years on count 1 (assault with intent to kill)? and three 
to nine years on count 2 (assault with a dangerous 
weapon)? to be served concurrently with each other. 
These were within the statutory maximums for the re- 
spective offenses. It should also be noted that appellant 
Allen received two to 8 years on the identical offense in 
count 2, and he had no prior criminal record. (Tr. 398). 
Therefore, it would seem the severity of the sentence, if 
it is regarded as severe, resulted from a consideration by 


10 Tr. 405-6; See Note 9, supra. 


11 Assault with intent to kill is punishable by a term of not less 
than two nor more than 15 years, (22 D.C. Code § 501, amended, 
December 27, 1967). 


12 Assault with a dangerous weapon is punishable by a term of 
not more than ten years. (22 D.C. Code § 502). 
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the trial court of the nature of the offense and the extent 
of the injuries inflicted upon the victim, which are valid 
considerations for the trial court on sentencing, rather 
than consideration of some other factor such as possible 
influence upon witnesses at the trial. 

This is not a case such as (Vincent EL.) Scott v. United 
States, D.C. Cir. No. 20,954 (decided February 13, 1969), 
in which this Court remanded for resentencing, in part 
because the trial court had improperly considered that 
appellant had insisted upon a trial; he was thought to 
have perjured himself at trial; he had refused to plead 
guilty, and he had refused to admit his guilt following 
the trial. (d., slip op. at 49). The factor here sug- 
gested as an impermissible reason considered by the sen- 
tencing judge in no way involves an abridgement of the 
Fifth Amendment right against self-incrimination as in 
Scott, supra. (Slip op. at 6-7). 

Furthermore, contrary to the argument advanced by 
appellant, there is simply no support in the record for 
the contention that the trial court imposed a harsher sen- 
tence upon appellant based upon a belief that appellant 
threatened witnesses. The Court did not even say that it 
suspected appellant of threatening them; and in no way 
implied that such a reason was the basis for a stricter 
sentence than otherwise would have been imposed. (Tr. 
406). 

Therefore, since this case does not fall within the ex- 
ceptional circumstances of the Scott case, it should fall 
within the case law set forth at slip op. at 3 of Scott, 
wherein appellate courts have refrained from modifying 
sentences imposed within the statutory limits. It is the 
Government’s position that the facts of this case do not 
support the contention that any improper factor was con- 
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sidered by the trial court in arriving at a decision as to 
the sentence to be imposed.* 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


THomas A, FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
D. WILLIAM SUBIN, 
Assistant United States Attorneys. 


18 Even if it were demonstrated in the record that the Court in 
some manner considered this factor in reaching a decision on the 
sentence to be imposed (which the Government in no way concedes), 
it is to be noted that there is federal authority for the proposition 
that: “It was proper for the trial judge to consider evidence of 
other crimes for which appellant was neither tried nor convicted in 
determining sentence. United States v. Doyle, 348 F.2d 715, 721 
(2d Cir. 1965),” cert. denied, 382 U.S. 848 (1965) ; cited in United 
States v. Cifarelli, 401 F.2d 512, 514 (2d Cir. 1968), cert. denied, 
893 U.S. 987 (1968). 
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